SHL AL A

| BLA 95-141, 96-538, 98-74 Deci ded Septenfer 30, 1999

Appeal s fromdeci sions of the Mneral s Minagenent Servi ce denyi ng
appeal s of orders requiring recal culation of royalties or paynent of
additional royalties. M& 90-0214-RBG ME 92-0363- BRG ME 92- 0503- RG
ME 95-0590- BG and MV 95- 0322- &BG

Afirned.

1

Federal Ol and Gas Royalty Managenent Act of 1982
Royalties--Q| and Gas Leases: Royalties: Generally--
Satute of Limtations

The 6-year statute of limtations at 28 USC

§ 2415(a) (1994) for conmencenent by the Lhited
Sates of civil actions for danages does not apply
tolinmt administrative action by the Departnent.
M6 orders to recal culate and to pay additional
royalty are administrative actions not subject to
the statute of limtations.

Federal Ol and Gas Royalty Managenent Act of 1982
Royalties--Q| and Gas Leases: Royalties: Paynents

Lhder 30 CF. R § 206.103 (1984), "reasonabl e val ue
of the product” for the purpose of cal cul ating roy-
alties due tothe Lhited Sates wll be the hi ghest
price paidinafar and open narket for a na or
portion of like-quality product in the sane field or
area where the | eased | ands are situated.

Federal Ol and Gas Royalty Managenent Act of 1982
Royalties--Q| and Gas Leases: Royalties: Paynents

Lhder 30 CF R § 206.102(c)(1) (1988), the val ue of
production not purchased or sold in arms-

length contracts is properly determned by | ook-
ing to contenporaneous prices used in arms-|length
transacti ons for purchases or sal es of significant
quantities of like-quality oil inthe sane field or
area
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APPEARAINES WIliamG Rddoch, Esg., and Fobert W Hlis, Esg., Hbuston,
Texas; Mchael E Qney, Esq., New Qleans, Louisiana; and L. Poe Leggette,
Esq., Védshington, DC, for Appellant; Peter J. Schaunterg, BEsq., Sarah L.
Inderbitzin, Esg., Howard W Chal ker, Esq., Geoffrey R Heath, Esg., and
Lisa K Hmer, Esq., Gfice of the Solicitor, US Departnent of the
Interior, Vdshington, DC, for the Mneral s Mainagenent Servi ce.

(A N ON BY ADM N STRATI VE JUXXE | RWN

Shell Q1 Gonpany (Shell), on behal f of Shell Véstern ESP I nc.
(S/MA), has appeal ed three decisions by the Associate Orector for Policy
and Mwnagenent | nprovenent, Mneral s Minagenent Service (MM, involving the
valuation for royalty purposes of crude oil S/MH produced fromthe Gedar
Geek area in eastern Mntana and North Dakota. The three MMB deci si ons
concern Shell appeals to the Drector of MM of five orders for audit
periods covering fromQtober 1, 1980, through Septenter 30, 1992. 1/

The August 31, 1994, MVB Decision

Inthe first of these decisions, MM denied Shell's appeal of an MG
Royal ty Minagenent Program(RMP) order dated March 28, 1990, that was based
on a reviewof production from12 Federal leases in three units in Mntana
and North Dakota for sanpl e nonths during the period fromQtober 1, 1980,
through Septenber 30, 1983.

The order quoted 30 CF R § 206.103 (1984), "Val ue basis for conput -
ing royalties":

The val ue of production * * * shall be the estinated reasonabl e
val ue of the product[,] * * * due consideration being given to
the highest price paid for a part or for a ngority of produc-
tionof like quality inthe sane field, to the price recei ved by
the | essee, to posted prices, and to other rel evant natters. * *
* I'n the absence of good reason to the contrary, val ue conput ed
on the basis of the highest price * * * paid or offered

1Y The appeal s to us and the correspondi ng MMb actions are:
| BLA Docket M Drector's Decision ME Qder Dated

| BLA 95-141 ME 90-0214-BG 8/ 31/ 94 Mrch 28, 1990

| BLA 96-538 ME 92- 0363-RG 6/ 3/ 96 July 29, 1992
ME 92-0503- &G " August 31, 1992
M& 95-0590-&RG July 24, 1995

| BLA 98-74 ME 95-0322-BG 11/21/96  April 13, 1995

V& consol i dated these appeal s by orders dated Nov. 14, 1996, and
Dec. 11, 1997.
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at the tine of productionin afar and open narket for the
naj or portion of like-quality oil * * * produced and sol d from
the field or area where the leased | ands are situated wll be
consi dered to be a reasonabl e val ue.

The order stated that Shell underpaid royal ties because it val ued
the crude ol at Shell's posting for Mntana Mxed crude pursuant to a
nonarms-length contract. A reviewby the Mntana Departnent of Revenue and
the North Dakota Gfice of the Sate Auditor, acting under authority
del egated to themin accordance wth 30 US C § 1735 (1994), showed t hat
other producers who sold to nonaffiliated third party purchasers in the sane
area recei ved consistently higher prices for like-quality oil than Shell
di d.

The order responded to a Shell statenent that Mntana Mxed and
Mont ana Saeet crudes were not "like-quality oil." 2/ According to MG
regul ations, the order stated, "like-quality oil is determned by
sul phur content, specific ARl gravity, and pore [sic] point." 3/ The
order referred to a Mrch 26, 1990, report to the Sate of Mntana by
the RWP s Royalty Valuation and Sandards Dvision (R entitled "Li ke
Quality Ql, Gdar Geek Area, Mntana," and stated the report showed t hat
oi | produced fromvarious wells in the Gedar Geek area were like-quality.
(Mrch 28, 1990, RW order at 2.)

The RWP order stated that prices recei ved under nonarms-|ength con-
tracts nay be accepted as the basis for val ue for royalty purposes if the
| essee can showthat the price is simlar to the price in armis-length
contracts in the sane field or area for like-quality oil. The Sates had
shown that Shell's price was not simlar, the RW concl uded, so it ordered
Shell to recalculate and pay additional royalties "using Anoco' s Gude Ol
Pice Bulletins for Mntana and/or Womng sweet crude adjusted for gravity
for all the Federal |eases” in Mntana and North Dakota for which Shell had
used its own posting. 1d. at 2, 5

Shel | appeal ed the Mrch 28, 1990, order to the Orector of M&
It argued that the Mntana Mxed crude oil it produced fromthe H ne and
Pennel Lhits was not of like quality to Mntana/ WWoming sweet crude oil .

2/ The order refers to this statenent as being in a "January 30, 1990,
response” fromShell. The record does not contain any such witten
response, so presunably it was an oral response to the Jan. 22, 1990,
issue letter fromMintana to Shell. See Feb. 18, 1993, Muntana Depart nent
of Revenue nenorandumto the MG Appeal s and Litigation Support DO vision
concerni ng Docket No. MV& 90-0214- G (Mntana fiel d report), Attachnent D
Se 30 CR R 8 290.3(b).

3/ " Lkequality | ease products’ neans | ease products whi ch have simlar
chemcal, physical, and legal characteristics.” 30 CF R § 206. 101,

53 Fed. Reg. 1218 (Jan. 15, 1983).
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"[T] he concl usion of the RV\SDthat the crude oils produced * * * are con-
sidered like quality was limted to a conpari son of gravity and sul fur
content. The RVYD did not report on the nost critical chemcal char-
acteristic affecting the val ue of such crude oil: the pitch content."

(April 27, 1990, Notice of Appeal at 4.) Shell submtted an assay report
conparing Mntana Mxed crude wth Womng Saeet crude. The summary of

the seven sanpl es showed the percentage of pitch ranged from19.68 - 26.9
for the sanples fromthe A ne, Pennel, and Gibin Geek Lhits, and from1l. 08
- 12.87 for the sanples fromother units. Id., Exhibit 1. 4 "It isthis
factor which causes Shell to conclude that Mntana Mxed crude oil and

Mont ana/ Woming Saeet crude oil are not of like quality,” Shell argued. 1d.
at 4.

Mont ana asked the R/D to conment on Shell's rebuttal. In an
August 14, 1991, report, the R/SD concl uded, based on an analysis of Shell's
seven assay sanpl es along wth three others fromthe Gedar Geek area, that
"the ten crude oils can be divided into three distinct groups, each of |ike
quality, based on Al gravity and on distillate fractions. However, we
believe that all of the oils can be val ued the sane for royalty purposes|, |
given adjustnents for gravity." 5 (August 14, 1991, R/ report at 1.)
The RV found that two of the four sanples in the group wth high pitch
content sold at North Dakota sweet crude prices and two at Shel ' s Mnt ana
Mxed price, "contrary to Shell's statenent that oil purchased by Shell
under its posting has a nuch higher pitch content than oils purchased under
other postings." 1d. at 5. The report stated

4/ The Assay Anal ysis Procedure expl ai ned:

"By laboratory distillation, crudes are separated into boiling
fractions. The lightest fractions, IBPto 155 Deg. F and heavi est,

1,000 Beg. F plus, have nuch | over value to arefiner. * * * The bottom
fraction, 1,000 Deg. F plus, is called pitchinrefinery operation. This
is avery viscous, heavy naterial and is nornal |y solid at roomtenperature.
Rtchis blended wth cutter stock and sold as residual fuel oil wvhichis a
| ow val ued product. "

(Exhibit 1.)

5 The RV Aug. 14, 1991, report's three groups are based on simlarity of
AR gravity. Goup 1 (highest AR gravity) contains two sanples wth

a posted designation as "sweet,” and one posted as "mixed." The pitch
content of the three sanples in group 1 ranges from11.08 to 12. 87 percent.
Al three sanples in Goup 2 (mddle AR gravity) are "nmixed;" the pitch
content ranges from19.68 to 22.44 percent. The pitch content for the four
sanples in Goup 3 (lowest AR gravity), two of which are "sweet” and two of
whi ch are "mxed," ranges from26.90 to 28.43 percent. (RS Aug. 14, 1991,
Report at 3, Table 1.)

The report notes that "the pitch content of the assayed oils is
approxi natel y the sane wthin each group. Mre inportant, the pitch content
isinversely related to the AH gravity and i ndependent of posted
designations.” 1d. at 4
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that Shell used Awoco' s posting for North Dakota sweet crude for al nost

al of its arms-length purchases of crude oil in the Gedar Geek area

and for approxinately half of its nonarms-length purchases; it used its
Mont ana Mxed posting for the rest of its nonarms-1ength purchases. |d. at
4, and Attachnent 1. The R/ stated that because the AH gravities of the
sanpl es were inversely related to the pitch content of the sanpl es and
because posted prices were adjusted for gravity, it could concl ude that the
prices were also indirectly adjusted for pitch content. 1d. at 6. Because
the RV could find no arms-length purchasers in the Gedar Geek area wo
bought at Shell's price for Mntana Mxed crude and found that Shell as wel |
as others purchased at Anoco' s North Dakota sweet crude price, it concl uded
that all 10 oils it analyzed coul d be val ued for royalty purposes under the
Anoco pricing structure. 1d. at 7.

Mntana relied on the August 14, 1991, R/ report in preparing its
field report on Shell's appeal, which MG sent Shell in Mrch 1993, See
note 2, supra. In response, Shell sent M copies of letters fromfour
refiners who "regul arly purchase Mxed Mntana crude oil for their refin-
eries. Wthout exception, these refiners conclude that the high pitch
content of Mxed Mintana crude oil renders it |ess valuabl e as a refinery
stock." (My 24, 1993, response at 3.) Shell also enclosed a letter to
it fromAmoco stating that "the very high yield of residuals] nakes it
[Mntana Mx] unattractive at pricing higher than [Vést Texas] sour crude."
Id., Attachnent 5. In response to the R\ finding that Mntana Mxed crude
sonetines sold at North Dakota sweet crude prices, Sell observed that woul d
only occur "if snall volunes of the high pitch content crude oil [were]
bl ended (mxed in the pipeline or storage tanks) wth sweet crude oil. Such
bl endi ng nasks the true pitch content of the crude oil tothe ultinate
refiner." 1d. Shell also disputed the R\D's conclusion that APl gravities
were inversely related to pitch content and therefore prices were indirectly
adjusted for pitch content. That relationship is not universally the case,
Shel | contended, and the specific characteristic that |owers the val ue of
Mnt ana Mxed crude is its high pitch content.

Inits August 31, 1994, decision on Shell's appeal of the Mrch 28,
1990, order, MVE reviewed Shell's submssions fromthe refiners conparing
Mot ana Mxed crude wth other crudes but found they did not conpare Mntana
Mxed crude wth crudes that were produced or sold inthe field or area
involved in this appeal and thus were not hel pful in determning |ike
quality. (MM Decision at 13.) MVB reviewed the assay report submtted
by Shell as well as the August 4, 1991, R/Dlike-quality report and con-
cluded that the pitch content of the different sanples did not appear to
be a significant determmnant of price. Because the RW could not find any
purchasers in the area that used Shell's posted price for Mntana Mxed
crude intheir arms-length transacti ons, MM concl uded that the RWP had not
erred in finding Mntana Mxed crude and North Dakota Sneet crude to be of
like quality. (MW Decision at 15-16.) Inits decision, MM al so rejected
Shell's argunent that 28 US C 8§ 2415(a) (1994) precl udes M6 from
denandi ng paynent of additional royalties for periods nore than 6 years
before the denand. [d. at 3-4.
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The June 6. 1996, nsol i dated MM Deci Si on

In the second deci si on, M6 consol i dat ed appeal s fromthree RWP
orders, two orders dated July 29 and August 31, 1992, dealing wth the
Qtober 1, 1983 - Septener 30, 1989, audit period for leases in North
Dakota and Montana, respectively, and a July 24, 1995, order dealing
wth the Gctober 1, 1989 - Septenfer 30, 1992, period for leases in North
Cakot a.

Because MV anended its royalty valuation regul ations effective
Mirch 1, 1988, these orders referred to both 30 CF R § 206. 103 (1984),
supra, and 30 CF. R § 206.102(c) (1988):

(c) The value of oil production fromleases subj ect
to this section wichis not sold pursuant to an arms-length
contract shal|l be the reasonabl e val ue determined i n accordance
wth the first applicable of the fol | ow ng paragraphs:

(1) The |l essee' s contenporaneous posted prices
or ol sales contract prices used in arns-length
transactions for purchases or sales of significant
quantities of like-quality oil inthe sane field
(or, if necessary to obtain a reasonabl e sanpl e,
fromthe sane area); provided, however, that those
posted prices or oil sales contract prices are
conpar abl e to ot her cont enpor aneous posted prices or
ol sales contract prices used in arms-length
transacti ons for purchases or sal es of significant
quantities of like-quality oil inthe sane field
(or, if necessary to obtain a reasonabl e sanpl e,
fromthe sane area). In evaluating the
conparabi ity of posted prices or oil sales contract
prices, the followng factors shall be consi dered:
Price, duration, narket or narkets served, terns,
quality of oil, volune, and other factors as nay be
appropriate to reflect the value of the ail.

53 Fed. Reg. 1184, 1220-21 (Jan. 15, 1988).

The July 29, 1992, order determined that Mntana Mxed and ot her
crudes fromthe Gedar Geek area coul d be val ued the sane for royalty pur-
poses, based on the R/ like-quality reports, recal cul ated sal es val ue
and royalty due on oil production fromvarious Federal |eases based on
Anoco' s North Dakota Qude QI Frice Bulletin, and directed SR to pay
$374,143.01 additional royalties. The order also rejected S/ ' s ar gunent
that a portion of the audit period was beyond the statute of limtations in
28 USC 8§ 2415(a) (199%9).
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The August 31, 1992, order found that pitch content was not a critical
factor in determning the value of oil in the Gedar Geek area, based on the
August 4, 1991, R/SDreport. The order stated that Shell's argunents
concerning pitch content were insufficient to reverse the R\D like-quality
and val ue deternination and directed Shell to pay $23,519. 45 additi onal
royalties. The order also rejected Shell's statute of limtations argunent.

The July 24, 1995, order based a recal cul ation of royalty due by Shell
on Anoco' s posting for North Dakota sweet crude and directed Shell to pay
$269, 137. 12 additional royalties. The order stated that 30 CF R
§ 206.102(c)(1), supra, was not applicabl e because Shell did not have any
arms-length transactions of like-quality oil or a posting for the crude, so
it quoted subsection (c)(2):

(c) The value of oil production fromleases subj ect
to this section wichis not sold pursuant to an arms-length
contract shall be the reasonabl e val ue determined i n accordance
wth the first applicable of the foll owng paragraphs:

* * * * * * *

(2) The arithnetic average of contenpor aneous
posted prices used in arms-length transacti ons
by persons other than the | essee for purchases or
sales of significant quantities of like-quality
ol inthe sane field (or, if necessary to obtain
a reasonabl e sanpl e, fromthe sane area).

Inits June 3, 1996, decision concerning Shell's appeal s of these
three orders, MM rejected the argunent that Montana Mxed crude was not
of like quality and was of |esser value on the sane grounds as it didinits
August 31, 1994, decision. The letters fromrefiners submtted by Shell
"neither verify actual sales of like-quality crude oil nor explain the
consi stently higher val ues recei ved by other producers in arms-length sal es
of like quality oil." (MM Decisionat 4.) Inresponse to Shell's argunent
that MM had not shown that significant quantities of Mntana Mxed crude
had been sold arms length at Anoco prices, 6/ M concl uded

6/ "The M6 has now advised S/ infornal |y that a total of about 1,000
barrel s per day of Mintana Mxed are sold by various producers at or near
the Anoco Rosting.  These vol unes are insignificant when conpared to the
sales of Mntana Mxed by S/ to Shell under a nonarms-1ength contract.
A though the MVE contends that the determnation of a significant vol une, as
required by the val uation regulations, is only nade wth respect to arms-
length sales, the regul ations al so provide that reasonabl e val ue wll be
determined on the basis of sales in a"fair and open narket.” There is not
a"fair and open narket" for sales of S/ 's production of Mntana Mxed at
or near the Anoco Posting. S/ sinply produces too nuch Montana Mxed to
be absorbed into "light sweet” streans of crude oil destined for refining.
Thus, SMH isina"catch 22" situation: it has no narket for its large
vol unes of Mntana Mxed crude oil at a price higher than the
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that, excluding Shell's nonarms-length sal es, Anoco postings were used for
"apart or for an@ority of production of like quality in the sane fiel d'
under 30 CE.R 8 206.103 (1984) and for sales of "significant quantities of
like-quality oil inthe sane field' under 30 CF R 8§ 206.102(c)(2) (1995).
Id. at 58 The decision again rejected Shell's argunent that the statute
of limtations in 28 USC § 2415(a) (1994) barred MM fromcol | ecting
royalties on transactions nore than 6 years before. Id. at 89. FHnaly,
the deci si on renanded the appeal s concerning the July 1992 and July 1995
orders to the RMP to investigate wiether and to what extent those orders

i nvol ved vol unes of oil taken in-kind. 1d. at 9.

The Noveniber 21, 1996, MMB Deci si on

MB third decision denied a Shell appeal of an April 13, 1995,

order covering the period Qtober 1, 1989, through Septener 30, 1992, for
17 sanpl e | eases in Mntana. The order stated that the Sate of Mntana had
conpared Shell's prices wth prevailing prices for like quality crude oil in
the field and area and found Shell's prices to be consistently lower. The
order stated that Mntana had recal cul ated Shell's royal ties using Anoco' s
posting for North Dakota Sneet crude and directed Shell to remt
$1,329,821.25 for crude oil sold in nonarms-length transactions.

ME Novenbber 21, 1996, decision rejected Shell's argunents concerni ng
like quality and "significant quantities,” stating they had been addressed
by the August 31, 1994, and June 3, 1996, MME deci sions and found to be
wthout nerit. (MVB Decision at 3.)

Shell filed tinely notices of appeal and statenents of reasons (SR
inBLA95-141 and in IBLA96-538. In IBLA 98- 74 Shell's SR i ncor por at es
its previous SIR's, except as to the argunent concerning the statute of
limtations. M filed a consolidated Answer after settlenent negotiations
proved unsuccessful. Shell's appeals to us involve the statute of |inmta-
tions and val uation issues. 7/

fn. 6 (continued)

real value of such crude oil to arefiner, but yet is required by the MBto
pay royalty based on the Anoco Posting because there are a coupl e of
purchasers of crude oil who have no qual ns about del uding the ultinate
refiner as tothe quality of the total crude oil streambei ng del i vered.
These are not "fair and open narket conditions.” (Shell's Qet. 12, 1995,
Response to North Dakota Gfice of the Sate Auditor field report in M& 92-
0363-RGat 2-3.)

7l The statute of limtations issue does not arise in M Nov. 21, 1996,
decision. See Shell SIRin IBLA98-74 at 2. The dual accounting i ssue
discussed in MME Aug. 31, 1994, decision was settled and does not arise in
IBLA 95-141. See MMB Ansver at 4, n.3, and Exhibit 1 at A2 The question
of whether and to what extent vol unes of oil were taken in-kind that was
renanded in MM June 3, 1996, decision wll be dealt wth in a separate MG
decision; the anount Shell wll owe under that separate decision wll be
control led by the outcone of the val uation issue in these appeals. See MVE
Response to Request for Explanation dated ct. 2, 1996, at 1-2; MVE Answer
a 5 n4
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Satute of Limtations in 28 USC 8§ 2415(a) (1994)

Shel|l states it israising the statute of limtati ons def ense because
failure to do so nay be regarded as waiving the right to assert the defense
onjudicial review (SRinIBA9-141 at 1-2; SRin IBLA9%-538 at 5.)
It states that in Phillips Petroleum@. v. Luyjan, 4 F.3d 858 (10th Gr.
1993), the court decided that if the governnent fails toinitiate an audit
wthin 6 years after the records were generated, the delay i s unreasonabl e.
ld. at 2

[1] 28 USC § 2415a) (1994) provides that "every action for
noney danages brought by the Lhited Sates * * * which is founded upon
any contract express or inpliedinlawor fact, shall be barred unl ess the
conplaint is filed wthin six years after the right of action accrues."
V¢ have consistently ruled that statutes establishing tine [imtations for
the cormencenent of judicial actions for danages on behal f of the Lhited
Sates do not limt administrative proceedings wthin the US Departnent of
the Interior. Santa Fe Mnerals, Inc., 145 IBLA 317, 323-4 (1998); WA
Moncrief, Jr., 144 1BA 13, 15 (1998); Texaco Exploration and Froducti on,
Inc., 134 IBLA 267, 270 (1995); Ghevron US A, Inc., 129 IBLA 151, 154
(1994). Moreover, we have specifically declined to rule that MV denands for
additional royalty are barred by that provision. Mrathon Ol ., 128 IBA
168, 170-71 (1994); Anadarko PetroleumGrp., 122 1B.A 141, 147-48 (1992).
As ve stated in Aaska Satebank, 111 IB.A 300, 311 (1989), a Departnental
proceedi ng requi ri ng paynents that accrued nore than 6 years before the
proceeding was initiated "is not an action for noney danages brought by the
Lhited Sates, but rather is admnistrative action not subject to the statute
of limtations." Qncerning Fhillips Petroleum®@. v. Lujan, supra, we
stated in Mrathon Gl ., 149 | B.A 287, 291 (1999):

As the US Qourt of Appeals for the Ffth Qrcuit stated in

a Septener 7, 1994, order granting rehearing of its opinionin
Phillips Petroleum@. v. Johnson, 22 F. 3d 616 (5th GQr. 1994),
and affirming the district court's grant of summary j udgnent to
the defendants in two of four consolidated cases:

The term"action for noney danages" refers
toasuit incourt seeking conpensatory danages.
The plain neaning of the statute bars "every action
for noney danages” unless "the conplaint is filed
wthin six years." (BEwhasis added.) Thus,
actions for noney danages are conmenced by filing a
conplaint. Actions that do not involve the filing
of aconplaint are not "action[s] for noney
damages.” S nce the governnent has filed no
conpl aint, the agency action is not "a[n| action
for noney danages.” Thus, [26 USC] 8§ 2415is no
bar .

(Qder at 3-4, quoted in Texaco Exploration and Production,
Inc., 134 |BLA 267, 270-71 (1995).)
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Phillips Petroleum@. v. Lujan, 4 F.3d 858 (10th Qr. 1993),
cited by Mrathon does not necessarily hold to the contrary.
That court noted that "[t]he parties agree that 28 US C

§ 2415(a) is the applicable statute for determni ng when the
gover nnent nust conmence its action to collect the royalty
underpaynent.” 1d. at 860. The pending appeal is an admnis-
trative action seeking recal cul ation of royalties using dual
accounting, not an action to collect royalty underpaynents, and
under the authorities cited above is not subject to the statute
of limtations. See Anoco Production @., 144 | BLA 135, 139-40
(1998); Mridian Ql, Inc., 140 IBLA 135, 145 46 (1997).

Bven if this decision mght be construed as sustaini ng
the application of the statute to admnistrative proceed ngs,
this Board has expressly declined to foll owisol ated deci si ons
of Federal courts in limted circunstances even wil e recog
nizing that such a decisionis the lawof the case. See, e.q.,
Anoco Production @., 144 |BLA at 140; Gonoco, Inc., 114 IBLA
28, 32 (1990); Oegon Portland Genent . (h Judicial Renand),
84 1BLA 186, 190 (1984); Getchen Gapital, Ltd., 37 | BLA 392,
395 (1978). The Board has eschewed fol | owng Federal court
decisions prinarily in those situations were the effect of the
deci sion coul d be extrenel y di sruptive to existing Departnental
policies and prograns and where, in addition, a reasonabl e
prospect exists that other Federal courts might arrive at a
differing conclusion. Amoco Production ., supra. V& find
those conditions present here, especially inlight of the Ffth
Grcuit's contrary conclusion on rehearing in Phillips
Petroleum@. v. Johnson, cited above.

Accordingly, we find that 28 US C § 2415(a) (1994) does not bar MV from
requiring Shell to pay additional royalties or recal culate royalties due.

Val uati on of Mintana Mxed Gude Q|

Shel| argues that the letters fromthe four refiners it submtted
denonstrate that the higher pitch content of Muntana Mxed crude nakes it of
| oner val ue than sweet crude oil. ne of these letters is a Septener 14,
1990, letter fromFarnhand I ndustries, Inc., to the office of the
North Dakota tax comnmissi oner and a Septener 12, 1990, Farnhand nenor andum
The letter states that in Farnhand s experi ence "Mxed Mntana [crude] vyiel ds
a consi derabl y hi gher percentage of | ower val ued by-products than do the
typical sweet crudes that we refine, prinarily Vést Texas Internediate [WI].
These val ue differences are justifiably reflected in the | ower posted prices
for Mxed Mntana inthe field." Farnhand s nenorandumstates that Mnt ana
Mxed crude has a "typical ARl gravity of 33.5" and that for purposes of
refining, Farnhand bl ends Mntana Mx crude wth |lighter crudes because its
refinery is not designed "to run 100 percent of a crude wth a gravity as | ow
as 33.5" (conpared to W1's AHl gravity of 42). The nenorandumst ates t hat
Mont ana Mxed crude is
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worth significantly less to Farnhand than W1 because refining yi el ds nore

| ow cost by-products and | ess val ue-added products (such as gasol i ne and
diesel fuel) than WI crude. A Septenber 25, 1990, letter from@noco to the
office of the North Dakota tax conmissioner states that in Gnoco s

experi ence Mntana Mxed crude "produces a higher vol une of resid, or bottom
of the barrel product, when refined as conpared to the higher quality crudes
noted above," i.e., WIliston Basin Saeet and Wonming Saeet crude.

Gark Ol & Refining Qrporation's Septener 11, 1990, letter states
that Wonming and North Dakota |ight sweet crudes "w il yield approxinately
15%pitch as opposed to ' Mxed Mntana' at 25%" "Snce this fraction of the
crude oil barrel is the |east val uabl e downstream 'Mxed Mntana is
consi derably | ess val uabl e as a refinery feedstock than 'Light Sneet,'" Qark
states. Shell observes that these percentages of pitch closely parallel
those in the 10 sanpl es eval uated in the August 14, 1991, R/ report. &

Qne of the sanples wth lowpitch content that assayed as a sweet crude was
priced inerror by SA at the Mntana Mxed price, Shell states. FRather
than concl ude, fromthe fact that two of the crudes wth high pitch content
were sold at sweet crude prices, that pitch content does not appear to be a
critical factor in determning the value of crude oil, Shell argues, one
shoul d concl ude that "the [sale] of the high pitch content crude oil at sweet
crude prices was an anonal y and does not represent the real val ue of high
pitch content crude oil such as Mntana Mx." (SRin IBLA95-141 at 4.)
noco and G ark do conpare Montana Mxed crude wth sweet crude oils
purchased in the area, Shell observes, contrary to the statenent in M8
August 31, 1994, decision that the letters were not hel pful in determning
like quality because they did not concern oils produced and sold in the field
or area. "[T]he only conparison that we have of crude oils produced and sol d
inthe areais the evidence introduced in this proceedi ng consisting of the

ten assays of crude oil," Shell adds. "The evidence shows that seven of the
ten assays had high pitch contents and that the refiners consi der such crude
oils less val uabl e than crude oils wth lower pitch content.” 1d.

Sl es of high pitch crudes at sweet crude prices only invol ve snal |
vol unes of high pitch crude that the purchasers conmingl e wth sweet crude
ol, Sell argues. Id. at 4 S/MA was producing 19,000 barrel s per day of
Mont ana M xed crude during the Qetober 1, 1980, through Septenter 30, 1983,
audit period, Shell states, nore than coul d be absorbed into sweet oil crude
streans. "Athough there is a narket for snall vol unes of Mntana Mx for
commingl i ng purposes, there is no narket for |arge vol unes of Mntana Mx at
the sweet crude oil price, " Shell argues. 1d. at 5.

Shell recites the factors 30 CF R § 206. 103 (1984) states shoul d
be considered in determining val ue for royalty purposes. North Dakota

8 "Qude Ol Assay Sunmary,” Attachmnent 1, Shell SIRin IBA 95141, The
nunbers of the sanples in Shell's attachnent do not correspond to those in
Table 1 of the RVSD Aug. 14, 1991, report, but the percentages of pitch and
the price designations do.
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sweet crude has not been shown to be of like quality to Mntana Mxed crude,
Shel | argues, so the price of the sweet crude is not relevant. The sweet
crude price paid for Mntana Mxed crude is for the part (snall vol unes,

Shel | repeats) that is coomingled; the highest price paid for a n@ority of
the Mntana Mxed crude is the price Shell pad S/. [d. Shell was the
only party posting a price for Mntana Mxed crude during this period. As
for "other relevant natters," Shell argues, it is relevant that four refiners
who purchase Montana Mxed crude state that its value is | ess than sweet
crude oil because of its high pitch content. Id.

Shel | observes that 30 CFE R 8§ 206. 103 al so provides that val ue
conput ed on the basis of the highest price paidin a fair and open narket for
the n@ or portion of like-quality oil produced fromthe field were
the leased | ands are situated wll be considered to be a reasonabl e val ue.
The Montana Mxed crude that is sold for sweet crude pricesis not soldina
fair and open narket, Shell argues. In Shell's view a fair and open narket
is one in which a purchaser would be wlling to pay the sane price for a
crude oil despite the volune to be purchased. The narket for Mntana Mxed
crude at sweet crude prices is limted to purchasers who can coomingl e snal |
anounts wth sweet crudes wthout degrading the total stream The naj or
portion of the Mntana Mxed crude is sold under the Shell posting. "To
alow* * * insignificant sal es of Mntana Mx for conmingl i ng purposes to
establish the value for all Mntana Mx crude is toignore the realities of
the narket place which has clearly differentiated between the val ue for sweet
crude and Mntana Mx," Shell argues. 1d. at 6. Hnally, Sell repeatsits
viewthat APl gravity and pitch content are not necessarily inversely
related, and therefore prices are not indirectly adjusted for pitch content.
Rather, high pitch content is a special quality of Mntana Mxed crude that
significantly reduces its value. "Vé believe it is unfair to further
penal i ze Mntana Mx by declaring the val ue for royalty purposes to be a
pri ce whi ch cannot be obtai ned by the naj ority of Mntana Mx produced, "
Shel| argues. 1d.

Wthits SRin IBLA96-538 Shell submitted a June 26, 1992, letter to
Shell fromAmoco stating that "Anoco continues to val ue Montana Mx crude at
sonething l ess than Vést Texas Sour. A though the sul fur content is
approxi nat e[ ly] Y2of 1 percent, the very high yield of resid nakes it
unattractive at pricing higher than sour crude.”

Shel | al so submtted an anal ysis of Mntana Mxed crude as conpared to
(kl ahoma Sour postings, the basis for Shell's price fromJune 1986- Qrt ober
1989. See June 3, 1996, MMB Cecision at 2. This anal ysis was conducted by
Rurvin & Gertz, Inc., "to ascertain whether Sell's fornul a price adequatel y
reflects the narket val ue rel ative to the (klahona Sour.” (SRin |BA 9%
538, Attachnent 7, Introduction.) The conclusions in Attachnent 7 state in

pertinent part:

Mbst inportantly, the Mxed Mntana crude exhibits very
poor yield and qual ity characteristics for the vacuumresi due.
This residue nust be blended into fuel or converted to lighter
products through further processing such as coking. Hgh
Vi scosity vacuumresi due such as exists in the Mntana nix
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requires substantially nore cutter stock (distillate) to neet
viscosity specifications for fuel oil, degrading the crude's
value. As a coker feedstock, which is typical of nost refiners
in the region where the crude has been processed, the Mntana
mXx vacuumbottons has an unusual |y hi gh carbon content whi ch
substantial |y reduces the yield of nore val uabl e |ight products
and increases the yield of |owval ue coke.

Shell has based its paynents for the Mntana mx crude on
alogistically adjusted price rel ati ve to (kl ahona Sour
(Heal dton) crude which has simlar gravity but a higher sul fur
content than the Mntana. However, in conparison to kl ahona
Sour at Vdod R ver, the refinery cracking val ue of Mxed
Mont ana aver aged $0. 05/ Bol. nore than (kl ahona Sour over the
1989-1992 tine frane as conpared to a $0.23 premiumact ual | y
paid by Shell. 1In 1993, the val ue i ncreased to $0. 25/ Bol .
above (kl ahona Sour. The 1993 average cracking differential is
inline wth the transportati on adj usted crude price dif-
ferential of $0.23/Bol.

Therefore, it appears that Shell's pricing formul a has ade-
quately represented the narket val ue and, in fact, resulted
inaprice that was approxi natel y $0.18/Bol. above its val ue on
a cracking basis for the 1989-1992 period. The val ue of the
Mntana mx rel ative to (kl ahona Sour in a coking refinery is
even lower and nore inline wth currently existing postings by
Bron for the Mntana mx crude oil .

(Attachmnent 7, Sunmary and (oncl usions, at 2.)

Shel | also submtted figures for the Bron posting "at which the S/HH
price for Mntana Mx is deternmined and the Enron posted prices for Mntana
Mx crude for the period Mrch 1, 1987, through June 1982." (SRin |BA 9%-
538 at 4, and Attachnent 8.) Shell contends that the BEiron posting supports
its clamthat Mntana Mxed crude is of |ower val ue "than sweet crudes that
attract the Anoco Posting.” (SORin IBLA96-538 at 4.)

Shel| asserts that there is not a fair and open narket for the sal e of
Mont ana Mxed crude at the Anoco posting. Shell notes that armis-length
sales of 30,000 barrels per nonth at the Anoco posting "pal es in conpari son
tothe SR sales of Mntana Mx of approxi nately 19,000 barrel s per day."
Id. at 4 Shell states that Bwon declined Shell's offer of Mntana Mx
crude "at the Amco Posting plus $0.40 per barrel," which was the price at
whi ch Chal | enger Mneral s was all egedl y selling Mntana Mxed crude to Eron.
Shel | asserts that this is clear evidence that sal es of Mntana Mxed crude
are not occurring in afar and open narket, and that the only narket for
Mont ana Mxed crude, at the Anoco posting, "is for very snmal |l vol unes of
crude froma producer whi ch can be conmingl ed by the purchaser wth a stream
of sweet crude oil." 1d. Shell asserts that a narket for approxi nately
1,000 barrels per day at a high posted price should not be the deternning
factor for sales of approxinately 19,000 barrel s per day, where the evi dence
reveal s that only snall vol unes can attract the higher price. 1d. at 5.
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Inits Answer, MG states that Shell's argunent that Mntana Mxed
crude is not of like quality to crude oil sold arms length in the area
at Awnoco' s posting and that MMB has not denonstrated that Anoco' s posting was
used in the sale of significant quantities of crude oil is based on Shell's
assunption that the issue is whether its nonarms-length sal es of Mntana
Mxed crude constituted the val ue of production for royalty purposes.
(Answer at 8.) Shell's viewis wong, M6 argues; the regul ations require
val ue to be based on arms-length purchases of production at Atmco s post ed
price. I1d.

Lhder 30 CF. R 8§ 206.103 (1984), applicable before Mrch 1, 1998, the
posted price that Shell used was never used in an arms-length sale in the
open narket, MV argues; thus, the price Shell received fromits affiliate
S/MH "was the result of self-dealing wthin the corporate structure.” 1d.
at 9. It was therefore appropriate for MV to | ook beyond the price Shel
received to "other relevant natters,” i.e., to the Amco posting used in
arms-length purchases of Mintana Mxed crude in the area, because (1) that
was the highest price paid for part of the like-quality oil inthe sane field
or area, (2) Shell itself used that price for nost of its armis-length
purchases, and (3) that posting was used extensively to val ue arms-1length
transactions inthe area. 1d. at 9. These other rel evant factors denon-
strate that the Amco price neets the requirenents of the regul ati on and that
MM orders are a valid exercise of its discretion. |d. at 10.

ME rejects Sell's argunent that there was not a fair and open nar ket
for Mntana Mxed crude at the Awco price. The argunent is based on the
fact that only snal | vol unes of Mntana Mxed could be sold arms length at
the Anoco price, MV observes, but “[t]he rule does not require that all
production be sold at a particular price." Id. at 10, note 9. Shell itself
bought crude in the sane area at the hi gher Anoco price, MG argues, thus
proving the exi stence of the narket Shell clains does not exist. 1d.

Under the regul ation effective Mrch 1, 1988, 30 CE R § 206.102(c),
MVB argues that, because Shell admits it bought oil fromthe sane area in
arms-length transactions at Anoco' s hi gher posting and has of fered no
evi dence those sal es were not for significant quantities of like-quality oil,
the reasonabl e val ue for royalty purposes is "[t]he lessee's * * * ol sales
contract prices used in arms-length transactions for purchases * * * of
significant quantities of like-quality oil inthe sane field * * *." 1d. at
12. Table 1 of the August 14, 1991, R/Dreport establishes that two sanpl es
of crude oil wth pitch as high as or higher than Mntana Mxed crude sol d at
Anoco' s posting. Shell does not and cannot deny this, MMB argues. The
letters fromrefiners are a red herring: they do not address armis-1ength
sales of like-quality crude and they cannot refute the fact that "sal es of
substantially the sane crude oil and Mntana Mxed sol d at hi gher prices than
the price for which Shell valued its own Mntana Mxed production.” 1d. at
14.

To Shell's argunent under 30 CE. R § 206.102(c) that only insig-
nificant quantifies of like-quality crude sold at the Anoco posting, MG
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quotes fromthe preantl e to the proposed regul ati on concerni ng the neani ng of
"significant quantities":

The purposes of this phrase is to prevent abuses through
application of unusually lowor high postings under whi ch
little or nooil is actually purchased. The term"signifi-
cant quantities" alsois intended to bein relation to vol unes
novi ng under typical purchases inthe field or area. Thus, for
a highly productive GCSfield, to neet the significant
quantities test, a larger vol une woul d be required to be

pur chased under a posting than in a |l ess productive onshore
field 52 FR 1858, 1861 (Jan. 15, 1987).

Id. at 15, FHomthis MM concludes that "'significant quantities' are

not limted to purchases and sal es by one purchaser or seller. Al of the
purchases and sales froma field (or area) at a particul ar posted price taken
together nay constitute 'significant quantities' even if one particul ar

| essee' s purchases and sal es standing alone do not." [d. MMB suggests that,
as the ngor arms-length purchaser of oil inthe area at the Anoco posting,
Shel | nust certainly have purchased a significant quantity. In any event,
al other arms-length purchasers of Mntana Mxed crude used the Anoco
posting rather than the Shell posting. Uhder these circunstances, MG
argues, it properly determned there were significant quantities of |ike-
quality production sold in other transactions and properly required Shell to
val ue its production at the Anoco posting. 1d. at 16-17.

Responding to Shel I's argunent concerning the Bron posting, MG
observes that this priceis irrelevant to pre-Mrch 1, 1988, audit periods,
id. a 9 n7 andthat Shell has not offered evidence of sal es of Mntana
Mxed crude at the Bron posting for later periods, id. at 13, n. 11, 17. M§&
argues that Shell's argunents concerning "like-quality" and "significant
quantities" are based on the erroneous concl usion that the applicabl e
reguationis 30 CER § 206.102(c)(2). 1d. at 17. Bvenif Shell were
correct, MM argues, the arithnetic average of posted prices used in arms-
length transacti ons woul d be the Anoco posting because that was the price
nost extensively used inthe field or area for Mntana Mxed crude.

"Shell tries to divert the Board fromthe fact that its own posting
for non-arms-length sal es of Mntana Mxed was irrel evant under MM regu-
lations. Shell does this because it cannot produce any evidence that its
arms-length purchases at Anoco' s postings were not the val ue of production
for royalty purposes,” MVB concludes. 1d. at 18

[2, 3] Inestablishing the estinated reasonabl e val ue of the
product under 30 CF. R 8§ 206.103 (1984) and 30 CF. R § 206.102(c)(1)
(1988), the Secretary "has considerable latitude in determning what is
the "value' of production froma | ease on which royalty paynents are nade."
Hover & Bracken Energies, Inc., 52 IBLA 27, 33, 88 1.0 7, 10 (1981), aff'd,
Hover & Bracken Energies v. Lhited Sates Dep't of Interior, 723 F. 2d 1488
(10th Qr. 1983), cert. denied, 469 US 821 (1984); Anoco Production @., 29
IBLA 234, 236 (1977). There nust be a reasonabl e basi s

150 | BLA 312



| BLA 95-141, 96-538, 98-74

infact for determning val ue for royalty purposes as other than the actual
price received. Supron Energy Gurp., 46 | BLA 181, 187-88 (1980), appeal ed
Supron Energy Grp. et al. v. Andrus, (Gv. No. 80-0463 JB DNM, filed
June 18, 1980), dismssed sub nom Supron Energy Gorp. v. Hodel, (Gv.

No. 80-0463 JB DNM, 1990). Hwever, when the price is the result of

a nonarms-length contract between affiliates or subsidiaries, no presunption
arises that it fairly reflects the narketpl ace and there nust be i ndependent
indiciathat it does. Shell Ol ., 130 IBLA 93, 96 (1994) (rev' d on other
grounds, Shell Al @®. (h Reconsideration), 132 |BA 354 (1995); Transco
Exploration @., 110 IBA 282, 286 n.1, 322, 96 1.0 367, 370 n.1, 389
(1989); Getty Ol ., 51 IBA 47, 51 (1980). Wien a party chal | enges a
determnation as to value, the party nust establish that the nethodol ogy used
isinfact erroneous. Ladd PetroleumGrp., 127 IBLA 163, 174 (1993);
Phillips Petroleum@., 109 IBLA 4, 7 (1989); Amoco Production @., 78 IBLA
93, 100 (1983); Supron Energy Gorp., supra at 195.

W find the August 14, 1991, R/Dreport, discussed above, establishes
a reasonabl e basis in fact for val uing Mntana Mxed crude at the Anoco
posted price rather than at the price Sell received for it under
its nonarms-length contract. Shell has not established that the R\ s
net hodol ogy for determning like quality was erroneous; the letters it
has submitted fromrefiners do not conpare Mntana Mxed crude wth |ike-
quality oil inthe sane field The R/ s findings that Shell and others
used Anoco' s North Dakota sweet crude posting for arms-Iength purchases and
that no purchasers used Shell's posting for arms-length purchases belie
Shell's argunents that the two sal es of assayed Montana Mxed crude at Anoco
postings were anonal ous, that no significant quantities of this crude were
sold at that price, and that there was no fair and open narket for sal es of
Montana Mxed crude. 1n our view sales of 30,000 barrel s/nonth of Mntana
Mxed crude at the Anoco posting, SIRin IBLA 96-538 at 4, supra, are not
insignificant and indicate a fair and open narket.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8 4.1, the decisions
appeal ed fromare affirned as to the inapplicability of the statute of
limtations, 28 US C 8§ 2415(a) (1994), and the val uation of Mntana M xed
crude oil .

WIl A lrwn
Admini strative Judge

I concur:

C Randall Gant, Jr.
Admini strative Judge
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